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Rule 4. Process 


   (a)  Summons -- Issuance; who may serve. -- Upon the filing of the complaint, summons shall be issued forthwith, and in any event within five days. The complaint and summons shall be delivered to some proper person for service. In this State, such proper person shall be the sheriff of the county where service is to be made or some other person duly authorized by law to serve summons. Outside this State, such proper person shall be anyone who is not a party and is not less than 21 years of age or anyone duly authorized to serve summons by the law of the place where service is to be made. Upon request of the plaintiff separate or additional summons shall be issued against any defendants. A summons is issued when, after being filled out and dated, it is signed by the officer having authority to do so. The date the summons bears shall be prima facie evidence of the date of issue.

(b)  Summons -- Contents. -- The summons shall run in the name of the State and be dated and signed by the clerk, assistant clerk, or deputy clerk of the court in the county in which the action is commenced. It shall contain the title of the cause and the name of the court and county wherein the action has been commenced. It shall be directed to the defendant or defendants and shall notify each defendant to appear and answer within 30 days after its service upon him and further that if he fails so to appear, the plaintiff will apply to the court for the relief demanded in the complaint. It shall set forth the name and address of plaintiff's attorney, or if there be none, the name and address of plaintiff. If a request for admission is served with the summons, the summons shall so state.

(c)  Summons -- Return. -- Personal service or substituted personal service of summons as prescribed by Rule 4(j)(1) a and b must be made within 60 days after the date of the issuance of summons. When a summons has been served upon every party named in the summons, it shall be returned immediately to the clerk who issued it, with notation thereon of its service.

Failure to make service within the time allowed or failure to return a summons to the clerk after it has been served on every party named in the summons shall not invalidate the summons. If the summons is not served within the time allowed upon every party named in the summons, it shall be returned immediately upon the expiration of such time by the officer to the clerk of the court who issued it with notation thereon of its nonservice and the reasons therefor as to every such party not served, but failure to comply with this requirement shall not invalidate the summons.

(d)  Summons -- Extension; endorsement, alias and pluries. -- When any defendant in a civil action is not served within the time allowed for service, the action may be continued in existence as to such defendant by either of the following methods of extension:

   (1) The plaintiff may secure an endorsement upon the original summons for an extension of time within which to complete service of process. Return of the summons so endorsed shall be in the same manner as the original process. Such endorsement may be secured within 90 days after the issuance of summons or the date of the last prior endorsement, or

   (2) The plaintiff may sue out an alias or pluries summons returnable in the same manner as the original process. Such alias or pluries summons may be sued out at any time within 90 days after the date of issue of the last preceding summons in the chain of summonses or within 90 days of the last prior endorsement.

Provided, in tax and assessment foreclosures under G.S. 47-108.25 and G.S. 105-374, the first endorsement may be made at any time within two years after the issuance of the original summons, and subsequent endorsements may thereafter be made as in other actions; or an alias or pluries summons may be sued out at any time within two years after the issuance of the original summons, and after the issuance of such alias or pluries summons, the chain of summonses may be kept up as in any other action.

Provided, for service upon a defendant in a place not within the United States, the first endorsement may be made at any time within two years after the issuance of the original summons, and subsequent endorsements may thereafter be made at least once every two years; or an alias or pluries summons may be sued out at any time within two years after the issuance of the original summons, and after the issuance of such alias or pluries summons, the chain of summonses may be kept up as in any other action if sued out within two years of the last preceding summons in the chain of summonses or within two years of the last prior endorsement.

Provided, further, the methods of extension may be used interchangeably in any case and regardless of the form of the preceding extension.

(e)  Summons -- Discontinuance. -- When there is neither endorsement by the clerk nor issuance of alias or pluries summons within the time specified in Rule 4(d), the action is discontinued as to any defendant not theretofore served with summons within the time allowed. Thereafter, alias or pluries summons may issue, or an extension be endorsed by the clerk, but, as to such defendant, the action shall be deemed to have commenced on the date of such issuance or endorsement.

(f)  Summons -- Date of multiple summonses. -- If the plaintiff shall cause separate or additional summonses to be issued as provided in Rule 4(a), the date of issuance of such separate or additional summonses shall be considered the same as that of the original summons for purposes of endorsement or alias summons under Rule 4(d).

(g)  Summons -- Docketing by clerk. -- The clerk shall keep a record in which he shall note the day and hour of issuance of every summons, whether original, alias, pluries, or endorsement thereon. When the summons is returned, the clerk shall note on the record the date of the return and the fact as to service or non-service.

(h)  Summons -- When proper officer not available. -- If at any time there is not in a county a proper officer, capable of executing process, to whom summons or other process can be delivered for service, or if a proper officer refuses or neglects to execute such process, or if such officer is a party to or otherwise interested in the action or proceeding, the clerk of the issuing court, upon the facts being verified before him by written affidavit of the plaintiff or his agent or attorney, shall appoint some suitable person who, after he accepts such process for service, shall execute such process in the same manner, with like effect, and subject to the same liabilities, as if such person were a proper officer regularly serving process in that county.

(h1)  Summons -- When process returned unexecuted. -- If a proper officer returns a summons or other process unexecuted, the plaintiff or his agent or attorney may cause service to be made by anyone who is not less than 21 years of age, who is not a party to the action, and who is not related by blood or marriage to a party to the action or to a person upon whom service is to be made. This subsection shall not apply to executions pursuant to Article 28 of Chapter 1 or summary ejectment pursuant to Article 3 of Chapter 42 of the General Statutes.

(i)  Summons -- Amendment. -- At any time, before or after judgment, in its discretion and upon such terms as it deems just, the court may allow any process or proof of service thereof to be amended, unless it clearly appears that material prejudice would result to substantial rights of the party against whom the process issued.

(j)  Process -- Manner of service to exercise personal jurisdiction. -- In any action commenced in a court of this State having jurisdiction of the subject matter and grounds for personal jurisdiction as provided in G.S. 1-75.4, the manner of service of process within or without the State shall be as follows:

   (1) Natural Person. --  Except as provided in subsection (2) below, upon a natural person by one of the following:

      a. By delivering a copy of the summons and of the complaint to the natural person or by leaving copies thereof at the defendant's dwelling house or usual place of abode with some person of suitable age and discretion then residing therein.

      b. By delivering a copy of the summons and of the complaint to an agent authorized by appointment or by law to be served or to accept service of process or by serving process upon such agent or the party in a manner specified by any statute.

      c. By mailing a copy of the summons and of the complaint, registered or certified mail, return receipt requested, addressed to the party to be served, and delivering to the addressee.

      d. By depositing with a designated delivery service authorized pursuant to 26 U.S.C. § 7502(f)(2) a copy of the summons and complaint, addressed to the party to be served, delivering to the addressee, and obtaining a delivery receipt.

      e. By mailing a copy of the summons and of the complaint by signature confirmation as provided by the United States Postal Service, addressed to the party to be served, and delivering to the addressee. Nothing in this sub-subdivision authorizes the use of electronic mailing for service on the party to be served.

   (2) Natural Person under Disability. -- Upon a natural person under disability by serving process in any manner prescribed in this section (j) for service upon a natural person and, in addition, where required by paragraph a or b below, upon a person therein designated.

      a. Where the person under disability is a minor, process shall be served separately in any manner prescribed for service upon a natural person upon a parent or guardian having custody of the child, or if there be none, upon any other person having the care and control of the child. If there is no parent, guardian, or other person having care and control of the child when service is made upon the child, then service of process must also be made upon a guardian ad litem who has been appointed pursuant to Rule 17.

      b. If the plaintiff actually knows that a person under disability is under guardianship of any kind, process shall be served separately upon his guardian in any manner applicable and appropriate under this section (j). If the plaintiff does not actually know that a guardian has been appointed when service is made upon a person known to him to be incompetent to have charge of his affairs, then service of process must be made upon a guardian ad litem who has been appointed pursuant to Rule 17.

   (3) The State. -- Upon the State by personally delivering a copy of the summons and of the complaint to the Attorney General or to a deputy or assistant attorney general; by mailing a copy of the summons and of the complaint, registered or certified mail, return receipt requested, addressed to the Attorney General or to a deputy or assistant attorney general; or by depositing with a designated delivery service authorized pursuant to 26 U.S.C. § 7502(f)(2) a copy of the summons and complaint, addressed to the Attorney General or to a deputy or assistant attorney general, delivering to the addressee, and obtaining a delivery receipt.

   (4) An Agency of the State. -- 

      a. Upon an agency of the State by personally delivering a copy of the summons and of the complaint to the process agent appointed by the agency in the manner hereinafter provided; by mailing a copy of the summons and of the complaint, registered or certified mail, return receipt requested, addressed to said process agent; or by depositing with a designated delivery service authorized pursuant to 26 U.S.C. § 7502(f)(2) a copy of the summons and complaint, addressed to the process agent, delivering to the addressee, and obtaining a delivery receipt.

      b. Every agency of the State shall appoint a process agent by filing with the Attorney General the name and address of an agent upon whom process may be served.

      c. If any agency of the State fails to comply with paragraph b above, then service upon such agency may be made by personally delivering a copy of the summons and of the complaint to the Attorney General or to a deputy or assistant attorney general; by mailing a copy of the summons and of the complaint, registered or certified mail, return receipt requested, addressed to the Attorney General, or to a deputy or assistant attorney general; or by depositing with a designated delivery service authorized pursuant to 26 U.S.C. § 7502(f)(2) a copy of the summons and complaint, addressed to the Attorney General or to a deputy or assistant attorney general, delivering to the addressee, and obtaining a delivery receipt.

      d. For purposes of this rule, the term "agency of the State" includes every agency, institution, board, commission, bureau, department, division, council, member of Council of State, or officer of the State government of the State of North Carolina, but does not include counties, cities, towns, villages, other municipal corporations or political subdivisions of the State, county or city boards of education, other local public districts, units, or bodies of any kind, or private corporations created by act of the General Assembly.

   (5) Counties, Cities, Towns, Villages and Other Local Public Bodies. -- 

      a. Upon a city, town, or village by personally delivering a copy of the summons and of the complaint to its mayor, city manager or clerk; by mailing a copy of the summons and of the complaint, registered or certified mail, return receipt requested, addressed to its mayor, city manager or clerk; or by depositing with a designated delivery service authorized pursuant to 26 U.S.C. § 7502(f)(2) a copy of the summons and complaint, addressed to the mayor, city manager, or clerk, delivering to the addressee, and obtaining a delivery receipt.

      b. Upon a county by personally delivering a copy of the summons and of the complaint to its county manager or to the chairman, clerk or any member of the board of commissioners for such county; by mailing a copy of the summons and of the complaint, registered or certified mail, return receipt requested, addressed to its county manager or to the chairman, clerk, or any member of this board of commissioners for such county; or by depositing with a designated delivery service authorized pursuant to 26 U.S.C. § 7502(f)(2) a copy of the summons and complaint, addressed to the county manager or to the chairman, clerk, or any member of the board of commissioners of that county, delivering to the addressee, and obtaining a delivery receipt.

      c. Upon any other political subdivision of the State, any county or city board of education, or other local public district, unit, or body of any kind (i) by personally delivering a copy of the summons and of the complaint to an officer or director thereof, (ii) by personally delivering a copy of the summons and of the complaint to an agent or attorney-in-fact authorized by appointment or by statute to be served or to accept service in its behalf, (iii) by mailing a copy of the summons and of the complaint, registered or certified mail, return receipt requested, addressed to the officer, director, agent, or attorney-in-fact as specified in (i) and (ii), or (iv) by depositing with a designated delivery service authorized pursuant to 26 U.S.C. § 7502(f)(2) a copy of the summons and complaint, addressed to the officer, director, agent, or attorney-in-fact as specified in (i) and (ii), delivering to the addressee, and obtaining a delivery receipt.

      d. In any case where none of the officials, officers or directors specified in paragraphs a, b and c can, after due diligence, be found in the State, and that fact appears by affidavit to the satisfaction of the court, or a judge thereof, such court or judge may grant an order that service upon the party sought to be served may be made by personally delivering a copy of the summons and of the complaint to the Attorney General or any deputy or assistant attorney general of the State of North Carolina; by mailing a copy of the summons and of the complaint, registered or certified mail, return receipt requested, addressed to the Attorney General or any deputy or assistant attorney general of the State of North Carolina; or by depositing with a designated delivery service authorized pursuant to 26 U.S.C. § 7502(f)(2) a copy of the summons and complaint, addressed to the Attorney General or any deputy or assistant attorney general of the State of North Carolina, delivering to the addressee, and obtaining a delivery receipt.

   (6) Domestic or Foreign Corporation. -- Upon a domestic or foreign corporation by one of the following:

      a. By delivering a copy of the summons and of the complaint to an officer, director, or managing agent of the corporation or by leaving copies thereof in the office of such officer, director, or managing agent with the person who is apparently in charge of the office.

      b. By delivering a copy of the summons and of the complaint to an agent authorized by appointment or by law to be served or to accept service of process or by serving process upon such agent or the party in a manner specified by any statute.

      c. By mailing a copy of the summons and of the complaint, registered or certified mail, return receipt requested, addressed to the officer, director or agent to be served as specified in paragraphs a and b.

      d. By depositing with a designated delivery service authorized pursuant to 26 U.S.C. § 7502(f)(2) a copy of the summons and complaint, addressed to the officer, director, or agent to be served as specified in paragraphs a. and b., delivering to the addressee, and obtaining a delivery receipt.

   (7) Partnerships. -- Upon a general or limited partnership:

      a. By delivering a copy of the summons and of the complaint to any general partner, or to any attorney-in-fact or agent authorized by appointment or by law to be served or to accept service of process in its behalf; by mailing a copy of the summons and of the complaint, registered or certified mail, return receipt requested, addressed to any general partner, or to any attorney-in-fact or agent authorized by appointment or by law to be served or to accept service of process in its behalf; or by depositing with a designated delivery service authorized pursuant to 26 U.S.C. § 7502(f)(2) a copy of the summons and complaint, addressed to any general partner or to any attorney-in-fact or agent authorized by appointment or by law to be served or to accept service of process in its behalf, delivering to the addressee, and obtaining a delivery receipt; or by leaving copies thereof in the office of such general partner, attorney-in-fact or agent with the person who is apparently in charge of the office.

      b. If relief is sought against a partner specifically, a copy of the summons and of the complaint must be served on such partner as provided in this section (j).

   (8) Other Unincorporated Associations and Their Officers. -- Upon any unincorporated association, organization, or society other than a partnership by one of the following:

      a. By delivering a copy of the summons and of the complaint to an officer, director, managing agent or member of the governing body of the unincorporated association, organization or society, or by leaving copies thereof in the office of such officer, director, managing agent or member of the governing body with the person who is apparently in charge of the office.

      b. By delivering a copy of the summons and of the complaint to an agent authorized by appointment or by law to be served or to accept service of process or by serving process upon such agent or the party in a manner specified by any statute.

      c. By mailing a copy of the summons and of the complaint, registered or certified mail, return receipt requested, addressed to the officer, director, agent or member of the governing body to be served as specified in paragraphs a and b.

      d. By depositing with a designated delivery service authorized pursuant to 26 U.S.C. § 7502(f)(2) a copy of the summons and complaint, addressed to the officer, director, agent, or member of the governing body to be served as specified in paragraphs a. and b., delivering to the addressee, and obtaining a delivery receipt.

   (9) Service upon a foreign state or a political subdivision, agency, or instrumentality thereof shall be effected pursuant to 28 U.S.C. § 1608.

(j1)  Service by publication on party that cannot otherwise be served. -- A party that cannot with due diligence be served by personal delivery, registered or certified mail, or by a designated delivery service authorized pursuant to 26 U.S.C. § 7502(f)(2) may be served by publication. Except in actions involving jurisdiction in rem or quasi in rem as provided in section (k), service of process by publication shall consist of publishing a notice of service of process by publication once a week for three successive weeks in a newspaper that is qualified for legal advertising in accordance with G.S. 1-597 and G.S. 1-598 and circulated in the area where the party to be served is believed by the serving party to be located, or if there is no reliable information concerning the location of the party then in a newspaper circulated in the county where the action is pending. If the party's post-office address is known or can with reasonable diligence be ascertained, there shall be mailed to the party at or immediately prior to the first publication a copy of the notice of service of process by publication. The mailing may be omitted if the post-office address cannot be ascertained with reasonable diligence. Upon completion of such service there shall be filed with the court an affidavit showing the publication and mailing in accordance with the requirements of G.S. 1-75.10(2), the circumstances warranting the use of service by publication, and information, if any, regarding the location of the party served.

The notice of service of process by publication shall (i) designate the court in which the action has been commenced and the title of the action, which title may be indicated sufficiently by the name of the first plaintiff and the first defendant; (ii) be directed to the defendant sought to be served; (iii) state either that a pleading seeking relief against the person to be served has been filed or has been required to be filed therein not later than a date specified in the notice; (iv) state the nature of the relief being sought; (v) require the defendant being so served to make defense to such pleading within 40 days after a date stated in the notice, exclusive of such date, which date so stated shall be the date of the first publication of notice, or the date when the complaint is required to be filed, whichever is later, and notify the defendant that upon his failure to do so the party seeking service of process by publication will apply to the court for the relief sought; (vi) in cases of attachment, state the information required by G.S. 1-440.14; (vii) be subscribed by the party seeking service or his attorney and give the post-office address of such party or his attorney; and (viii) be substantially in the following form:
 
 
                  NOTICE OF SERVICE OF PROCESS BY PUBLICATION                  
                    STATE OF NORTH CAROLINA                COUNTY                     
 
 
                             In the                Court                              

 
   [Title of action or special proceeding] [To Person to be served]:
 
   Take notice that a pleading seeking relief against you (has been filed) (is 
required to be filed not later than      ,   ) in the above-entitled (action) 
(special proceeding). The nature of the relief being sought is as follows:
 
   (State nature.)
 
   You are required to make defense to such pleading not later than (     , 
  ) and upon your failure to do so the party seeking service against you will 
apply to the court for the relief sought.
 
   This, the            day of      ,   
 
                                      (Attorney) (Party)
 
                                      (Address)

(j2)  Proof of service. -- Proof of service of process shall be as follows:

   (1) Personal Service. -- Before judgment by default may be had on personal service, proof of service must be provided in accordance with the requirements of G.S. 1-75.10(1).

   (2) Registered or Certified Mail, Signature Confirmation, or Designated Delivery Service. --  Before judgment by default may be had on service by registered or certified mail, signature confirmation, or by a designated delivery service authorized pursuant to 26 U.S.C. § 7502(f)(2) with delivery receipt, the serving party shall file an affidavit with the court showing proof of such service in accordance with the requirements of G.S. 1-75.10(4), 1-75.10(5), or 1-75.10(6), as appropriate. This affidavit together with the return or delivery receipt or copy of the proof of delivery provided by the United States Postal Service signed by the person who received the mail or delivery if not the addressee raises a presumption that the person who received the mail or delivery and signed the receipt was an agent of the addressee authorized by appointment or by law to be served or to accept service of process or was a person of suitable age and discretion residing in the addressee's dwelling house or usual place of abode. In the event the presumption described in the preceding sentence is rebutted by proof that the person who received the receipt at the addressee's dwelling house or usual place of abode was not a person of suitable age and discretion residing therein, the statute of limitation may not be pleaded as a defense if the action was initially commenced within the period of limitation and service of process is completed within 60 days from the date the service is declared invalid. Service shall be complete on the day the summons and complaint are delivered to the address.

   (3) Publication. -- Before judgment by default may be had on service by publication, the serving party shall file an affidavit with the court showing the circumstances warranting the use of service by publication, information, if any, regarding the location of the party served which was used in determining the area in which service by publication was printed and proof of service in accordance with G.S. 1-75.10(2).

(j3)  Service in a foreign country. -- Unless otherwise provided by federal law, service upon a defendant, other than an infant or an incompetent person, may be effected in a place not within the United States:

   (1) By any internationally agreed means reasonably calculated to give notice, such as those means authorized by the Hague Convention on the Service Abroad of Judicial and Extrajudicial Documents; or

   (2) If there is no internationally agreed means of service or the applicable international agreement allows other means of service, provided that service is reasonably calculated to give notice:

      a. In the manner prescribed by the law of the foreign country for service in that country in an action in any of its courts of general jurisdiction;

      b. As directed by the foreign authority in response to a letter rogatory or letter of request; or

      c. Unless prohibited by the law of the foreign country, by

         1. Delivery to the individual personally of a copy of the summons and the complaint and, upon a corporation, partnership, association or other such entity, by delivery to an officer or a managing or general agent;

         2. Any form of mail requiring a signed receipt, to be addressed and dispatched by the clerk of the court to the party to be served; or

   (3) By other means not prohibited by international agreement as may be directed by the court.

Service under subdivision (2)c.1. or (3) of this subsection may be made by any person authorized by subsection (a) of this Rule or who is designated by order of the court or by the foreign court.

On request, the clerk shall deliver the summons to the plaintiff for transmission to the person or the foreign court or officer who will make the service. Proof of service may be made as prescribed in G.S. 1-75.10, by the order of the court, or by the law of the foreign country.

Proof of service by mail shall include an affidavit or certificate of addressing and mailing by the clerk of court.

(j4)  Process or judgment by default not to be attacked on certain grounds. -- No party may attack service of process or a judgment of default on the basis that service should or could have been effected by personal service rather than service by registered or certified mail. No party that receives timely actual notice may attack a judgment by default on the basis that the statutory requirement of due diligence as a condition precedent to service by publication was not met.

(j5)  Personal jurisdiction by acceptance of service. -- Any party personally, or through the persons provided in Rule 4(j), may accept service of process by notation of acceptance of service together with the signature of the party accepting service and the date thereof on an original or copy of a summons, and such acceptance shall have the same force and effect as would exist had the process been served by delivery of copy and summons and complaint to the person signing said acceptance.

(k)  Process -- Manner of service to exercise jurisdiction in rem or quasi in rem. -- In any action commenced in a court of this State having jurisdiction of the subject matter and grounds for the exercise of jurisdiction in rem or quasi in rem as provided in G.S. 1-75.8, the manner of service of process shall be as follows:

   (1) Defendant Known. -- If the defendant is known, he may be served in the appropriate manner prescribed for service of process in section (j), or, if otherwise appropriate section (j1); except that the requirement for service by publication in (j1) shall be satisfied if made in the county where the action is pending and proof of service is made in accordance with section (j2).

   (2) Defendant Unknown. -- If the defendant is unknown, he may be designated by description and process may be served by publication in the manner provided in section (j1), except that the requirement for service by publication in (j1) shall be satisfied if made in the county where the action is pending and proof of service is made in accordance with section (j2).

HISTORY: 1967, c. 954, s. 1; 1969, c. 895, ss. 1-4; 1971, c. 962; c. 1156, s. 2; 1975, cc. 408, 609; 1977, c. 910, ss. 1-3; 1981, c. 384, s. 3; c. 540, ss. 1-8; 1983, c. 679, ss. 1, 2; 1989, c. 330; c. 575, ss. 1, 2; 1995, c. 275, s. 1; c. 389, ss. 2, 3; c. 509, s. 135.1(e), (f); 1997-469, s. 1; 1999-456, s. 59; 2001-379, ss. 1, 2, 2.1, 2.2; 2005-221, ss. 1, 2.

NOTES:
COMMENT
 
COMMENT TO ORIGINAL RULE. --Preliminarily, it should be remarked that this rule is complementary to the jurisdiction statute (G.S. 1-75.1 et seq.) which the General Statutes Commission proposed for consideration contemporaneously with these rules. Both the statute and this rule are designed to take full advantage of the fairly recent developments in the law of jurisdiction. Generally, the statute prescribes the occasions on which North Carolina courts may exercise jurisdiction or, in other words, the grounds of jurisdiction. This rule, on the other hand, deals with the manner in which jurisdiction is exercised or asserted.
    Section (a). -- This section contemplates a continuance of the present practice of ordinarily having summons issue simultaneously with the filing of the complaint. The five-day period was inserted to mark the outer limits of tolerance in respect to delay in issuing the summons.
   The first two sentences avoid any suggestion that the clerk shall personally deliver the summons to a process officer. North Carolina has operated successfully heretofore under language similar to that in the section and presumably will continue to be able to do so. The words "be issued" are inserted in lieu of the word "issue" for consistency.
   Since under section (b) the summons is to be directed to the defendant rather than to a process officer, it is incumbent on the plaintiff to select the appropriate process officer. It will further be observed that no change is made as to who is a process officer in North Carolina.
   For service outside the State, it seemed that the Commission might safely rely on the law of the place where service is attempted. Thus, in New York, where private service of process is permissible, a North Carolina plaintiff could employ a private person to serve process.
   It should be noticed that no formalities of any kind are necessary to authorize service anywhere, in or out of the State.
    Section (b). -- The Commission has mentioned already the principal change in the content of the summons; that is, that it shall be directed to the defendant rather than to a process officer. This makes it possible for one version of the summons to suffice wherever it is served, whether in this State or beyond its bounds. Service, however, must still be made by a proper person as defined by section (a).
   Other changes are minor. The Commission abandoned the requirement contained in former § 1-89 that summons operative outside the county of issuance bear the seal of the issuing court. The Commission added specific requirements that summons bear the title of the action, the name of the issuing court, and the name and address of the plaintiff's attorney or, if there is no attorney, the name and address of the plaintiff.
    Section (c). -- The provisions for the return of summons are the same as those now prescribed except that the Commission extended the time in which a summons may be served to thirty (30) days [Now 60 days] whereas former § 1-89 prescribed a period of only twenty (20) days. The Commission entertained some question of whether or not the period for service might be still further enlarged but in any event it agreed that it would serve the interest of convenience for the summons to retain its full effectiveness for at least thirty (30) days. Thereby, the unnecessary exertion of securing an alias or pluries summons can frequently be avoided.
    Section (d). -- This section preserves unchanged the essence of former § 1-95. Alternative methods, either endorsement or the issuance of alias or pluries summons, are provided for continuing the life of an action after the time for service of summons has expired. The same time limits for securing the endorsement or alias or pluries summons are prescribed and the special treatment accorded tax suits is retained.
    Section (e). -- This section is similar to former § 1-96. Accordingly, an action will be discontinued under the new rules just as formerly. It will be observed that while under Rule 3 the commencement of an action is ordinarily tied to the filing of a complaint, the discontinuance of an action is tied to the failure in apt time to secure an endorsement or an alias or pluries summons. Further, it will be observed that in the special case of an action in which endorsement or the issuance of an alias or pluries summons is secured after the ninety (90) day period, in that case the action will be deemed commenced with the endorsement or the issuance of summons rather than with the filing of a complaint.
    Section (f). -- Self-explanatory.
    Section (g). -- Self-explanatory.
    Section (h). -- This section deals with the problem of the proper person to make service when for stated reasons action by the sheriff in a particular county may not be satisfactory. Formerly, § 1-91 provided for service by the sheriff of an adjoining county when there was not in the county where service was expected to be made a "proper officer" for service or in the case where a sheriff "neglects or refuses" to make service. Section 152-8 empowers the coroner when there is no person "qualified to act as sheriff" to execute all process. While the Commission proposed to leave § 152-8 in effect (§ 1-91 is repealed) it believed that the problem could be taken care of generally by the simple provisions of this section. The procedure outlined by the section does not differ in kind from that prescribed by § 152-8 when the coroner is interested in any action.
    Section (i). -- This section, in terms, does not provide for any greater liberality of amendment than did former § 1-163, which authorized the court to "amend any . . . process . . . by correcting a mistake in the name of a party, or a mistake in any other respect. . . ." But it does direct attention to what in the Commission's judgment should be the controlling factor: Is there material prejudice to substantial rights?
    Section (j). -- Some substantial changes were proposed in respect to the manner of service to exercise personal jurisdiction and they cannot be fully understood without considering the jurisdiction statute (G.S. 1-75.1 et seq.) and the ideas advanced in the commentary thereto. But it perhaps bears emphasis that in the vast majority of cases service is accomplished just as it then was; that is, by a sheriff or his deputy personally delivering a copy of the summons to the defendant and to an officer, director, managing agent or process agent when a partnership or corporation is the defendant.
   Subsection (1)a. -- This deals with natural persons except those under a disability. As indicated above, the normal procedure, when service is made within this State, will be delivery of summons and complaint to the defendant personally by the sheriff or other proper person as defined in section (a). When service is made outside the State, then service will be accomplished on delivery to the defendant personally of a copy of the summons and complaint by one authorized to serve process under the law of the place of service. Thus, if grounds exist under the jurisdiction statute (G.S. 1-75.1 et seq.) for the exercise or jurisdiction by a court of this State and if the defendant is in New York, since New York permits service by anyone over 18 years of age, the summons and complaint can be effectively served in New York by such a person. In the familiar case of the nonresident motorist, for example, the plaintiff's lawyer would simply place the summons and complaint in the hands of a New York process server. No special prayer for permission to make service in this manner is required nor is there any requirement that service be made on any functionary in North Carolina.
   Subsection (1)b. -- Here there is limited authorization for substituted service. While no permission of the court is required for resort to this type of service, it cannot be overemphasized that this type of service is available only when service cannot "with reasonable diligence" be made under paragraph a. A party would thus, if at all possible, prefer to effect service under paragraph a. If he does not, he faces the hazard in those cases where the defendant makes no appearance that a court will later find that service could "with reasonable diligence" have been made under paragraph a and the voiding of any judgment obtained. But although a party is faced with some uncertainty when he resorts to paragraph b, he surely would prefer this uncertainty to not being able to sue at all. Nor, in the absence of the defendant, is it possible altogether to relieve the uncertainty.
   Subsection (1)c. -- This is a continuation of the basic theme of giving the best notice to a defendant consistent with "reasonable diligence." If service may not be had under either paragraph a or paragraph b, then resort may be had to publication and mailing. Again, it is not necessary to have the court's permission for such service, but there must be filed with the court an affidavit that the defendant cannot be served under paragraphs a or b.
   It will be observed that the defendant has until forty days after publication of the notice to answer. This will be the controlling time regulation, irrespective of Rule 12(a). The action will have commenced, of course, with the filing of the complaint.
   Subsection (1)d. -- Self-explanatory.
   Subsection (2). -- This subsection attempts to insure that a person under disability and anyone who may have custody of such person shall both be served except in the case of a minor 14 years of age and older. Paragraph b is an attempt to alleviate the situation where there is an unknown guardian. This section requires of the plaintiff what current decisions of the Supreme Court of the United States do. See Covey v. Town of Somers, 351 U.S. 141, 76 S. Ct. 724, 100 L. Ed. 1021 (1956).
   Subsection (3). -- Self-explanatory.
   Subsection (4). -- The Commission here proposed that State agencies be required to appoint process agents. The utility of this requirement is obvious. The definition of the term "agency of the State" gave the Commission some difficulty but the Commission believes the definition arrived at is a workable one.
   Subsection (5). -- Only paragraph d would seem to require comment. Isolated cases had been reported to the Commission where such a provision would be useful.
   Subsection (6). -- It should be emphasized that this subsection, along with the rest of this rule, is to be read in conjunction with the jurisdiction statute (G.S. 1-75.1 et seq.). Here we are dealing only with the manner of asserting jurisdiction. Service of a corporate officer within this State or elsewhere will not suffice to give jurisdiction unless there is a ground for jurisdiction as specified by the jurisdiction statute.
   Paragraphs c and d in essence make available all present methods of obtaining service.
   Subsection (7). -- Self-explanatory.
   Subsection (8). -- It perhaps should be said here that this subsection does not deal in any way with the problem of capacity to be sued.
    Section (k). -- Here it will be seen that for in rem jurisdiction, as well as for in personam jurisdiction, the Commission proposed the best notice possible to the defendant consistent with "reasonable diligence." Thus, personal service is required where reasonably possible. If it is not reasonably possible, then substituted service may be resorted to. If substituted service is not possible, then service by publication may be had.
 
COMMENT TO 1969 AMENDMENT. --These amendments are designed to simplify service of process especially substituted service upon parties outside this State.
    Section (a). -- Personal service outside the State is generally made by someone authorized by the law of the place where service is made. This section now also permits service outside the State to be made by anyone not a party and not less than 21 years of age. Sometimes a party (or his attorney) will find it more convenient to make service himself or through an agent rather than to employ a foreign process server. The option is given, since there is no constitutional impediment. It should be exercised with discretion, however, since the word of a disinterested official would probably be given more credence in a dispute as to whether service was validly made.
    Section (j). -- This section, which governs the specific manner in which service upon a party is to be made, has been substantially amended with respect to substituted service upon parties outside this State. The section is divided into eight subsections, each of which details the manner of service upon a particular type of party. A new ninth subsection governs all service outside this State.
   Subsection (1)a. -- A process server is no longer required to make a diligent effort to serve a natural person personally. If the party is not at home, copies of the summons and the complaint may be left at his abode with some person of suitable age and discretion then residing therein.
   Subsection (1)b. -- This subsection now provides that a party or his agent may alternatively be served in any manner specified by any statute.
   Subsection (2). -- The exception to this subsection for a minor 14 years of age or older has been excised. Thus, all minors are persons under disability for purposes of the subsection.
   Subsection (6)b. -- This subsection now provides that a corporation or its agent may alternatively be served in a manner specified by any statute.
   Subsection (8)b. -- See comment to subsection (6)b.
   Subsection (9). -- This subsection governs all service of process upon parties not inhabitant of or found within this State or which cannot otherwise be diligently served within this State. Such parties may, at the option of the party seeking to make service, be served personally outside this State, as provided in paragraph a, or be served by registered mail as provided in paragraph b. If the party's address, whereabouts, dwelling house or usual place of abode is unknown and cannot with due diligence be ascertained, or there has been a diligent but unsuccessful attempt to serve the party personally or by registered mail, the party may alternatively be served by publication as provided in paragraph c. When service is to be made in a foreign country, the alternative provisions of paragraph d may be employed. Except as provided in paragraph d, permission of the court to make service outside this State is never required.
   Subsection (9)a. -- Personal service outside this State is to be made in the same way as personal service within this State. Before judgment by default may be had on such service, the party seeking the judgment must file an affidavit with the court containing proof of such service and showing the circumstances warranting its usage.
   Subsection (9)b. -- This paragraph replaces, in effect, the service provisions of the now repealed nonresident motor vehicles act. It applies, however, to all parties and not just to nonresident motor vehicle tort-feasors. Copies of the summons and the complaint are to be sent registered mail, return receipt requested, directly to the party to be served, and not to any state official or other intermediary. Service by registered mail is not effected unless the letter is actually delivered to the party. Ordinarily, proof of delivery will be the signed returned receipt itself. Any other evidence of actual delivery is also acceptable. If the mailing is returned stamped "delivery refused," "letter unclaimed," "addressee unknown at the address," or "addressee moved and left no forwarding address," service has not been effected. Before judgment by default may be had on such service, the party seeking the judgment must file with the court an affidavit containing proof of such service and showing the circumstances warranting its usage.
   Subsection (9)c. -- The mechanics of service by publication have not been substantially changed. The notice is to be published in a newspaper that is qualified for legal advertising in accordance with N.C.G.S. §§ 1-579 [now repealed], 1-598 and is published in the county where the action is pending. If no newspaper in the county qualifies, a qualified newspaper in an adjoining county or the same judicial district may be chosen. If the party's address is known or can with reasonable diligence be ascertained, a copy of the published notice is to be mailed to him. Upon completion of the publication, an affidavit containing proof of such service and showing the circumstances warranting its usage is to be filed with the court.
   Subsection (9)d. -- This paragraph establishes alternative procedures when service is to be made in a foreign country. It is based upon rule 4(i) of the Federal Rules of Civil Procedure, which is itself drawn from Section 2.01 of the Uniform Interstate and International Procedure Act. Under this paragraph one may enlist the assistance of a foreign government and its laws in making service on a defendant found within its territory, in order to insure the validity of the service and to avoid any objection by the foreign government that efforts to make service there constitute an encroachment on its sovereignty.
   Subsection (9)e. -- This paragraph prohibits a direct or collateral attack upon a default judgment obtained after service under this subsection (9) on the grounds that the subsection, or any other provision of section (j), required a different method of substituted or personal service. Since the various methods of substituted service provided for are all reasonably calculated to give notice of the pendency of the action, a party is not constitutionally entitled to be served under one rather than another, even though the statute itself so requires. Thus, to challenge an incorrect choice of a method of service under the statute, the party must appear in the action before judgment by default is rendered. Otherwise, the error is waived. Since this paragraph does not seek to bar constitutional objections to the service of process, it should be accorded full faith and credit by other states.
 
EDITOR'S NOTE. --Session Laws 2005-221, ss. 1 and 2, which amended this section, were effective October 1, 2005, and applicable to actions filed on or after that date.
   The subdivision (j)(9) designation was assigned by the Revisor of Statutes, the designation in Session Laws 1995, c. 389, s. 2 having been (j)(10).
   Session Laws 2007-323, s. 14.17(b), which expires June 30, 2009, provides: "The Administrative Office of the Courts may conduct a pilot project in multiple counties to evaluate a system for the electronic filing, case processing, and case management of civil cases and special proceedings filed in the General Court of Justice. The Administrative Office of the Courts may designate the case types that will be subject to mandatory electronic filing, case processing, and case management during the pilot project. No county may be selected without the concurrence of the senior resident superior court judge, the chief district court judge, and the clerk of superior court. Notwithstanding the requirements of Chapters 1A and Chapter 7A of the General Statutes, the North Carolina Supreme Court and the Administrative Office of the Courts shall establish rules, costs, procedures, and specifications for electronic filing, case processing, and case management under the pilot. However, Rule 4 of the Rules of Civil Procedure shall govern service of process of pleadings that are currently required to be served pursuant to Rule 4 of the Rules of Civil Procedure. The terms of any contract entered into for the purpose of implementing the provisions of this subsection shall provide that the State retains the ownership of all electronic data received by the vendor as part of the pilot project."
   Session Laws 2007-323, s. 1.2, provides: "This act shall be known as the 'Current Operations and Capital Improvements Appropriations Act of 2007'."
   Session Laws 2007-323, s. 32.3, provides: "Except for statutory changes or other provisions that clearly indicate an intention to have effects beyond the 2007-2009 fiscal biennium, the textual provisions of this act apply only to funds appropriated for, and activities occurring during, the 2007-2009 fiscal biennium."
   Session Laws 2007-323, s. 32.5 is a severability clause.
